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INTRODUCTION
Planning and Community Development has been tasked with evaluating the
effectiveness of the currently suspended Community Housing Ordinance and evaluating
alternatives. The following report describes the intent and requirements of the current
ordinance, the results of that ordinance and other methods that have been employed,
as well as a brief housing needs overview, description of affordable housing tools and
funding methods. An analysis of options for moving fon/varcf is included. Finally, a
review of options and process requirements for implementing the long envisioned
expansion of development Into the West of Steamboat Springs plan area is also a part
of this report.

THE COMMUNITY HOUSING ORDINANCE
Section 26-149, Community Housing, of the Community Development Code was adopted by
City Council in February 2006. This section of the code is also referred to as the Inclusionary
Zoning requirement. On August 6, 2013 City Council suspended Section 26-149 for a period of
24 months.
The purpose of the Community Housing requirements is stated as follows:
(a) Purpose. The purpose of this section is to ensure that a reasonable amount of community housing
is provided in the City of Steamboat Springs that meets the needs of all economic groups. This is
accomplished through the establishment of regulations that require either (a) the set-aside of a portion
of new residential development for community housing purposes, or (b) a financial equivalent, as a

condition of approval. This section also provides incentives and concessions for community housing.
It is the city's intent that community housing is intermingled throughout the city and is not
concentrated in one area of the city. Where alternatives to the on-site provision of such housing are

determined to be more practical, efficient, and equitable, this section will set forth standards for offsite housing, the dedication of land, or the payment of a fee-in-lieu or other financial equivalent as
compliance methods,

The ordinance requires the provision of community housing as follows:
hiclissjonary: All new developments with three (3) or more additional residential units shall set aside
units for community housing, as follows:
a. Fifteen (15) percent of all single-family units shall be developed as community housing for
sale or rent to eligible households;
b. The following percentages of all new multi-family units shall be developed as community
housing for sale or rent to eligible households;

Market Rate Unit Size (GFA) Number of Affordable Units/ Market Rate Unit
<

999

.05

1,000-1,500 .10
1,501-2,000 .15
2,001-3,000

.17

The ordinance requires the for-sale residential units developed under the program to be
affordable to eligible households with incomes between 30% and 140% AMI. Units are
to be permanently deed restricted to preserve afford ability.
The inclusionary requirement may be met through the development of units on-site or
off-site, dedication of lots on-site or off-site, dedication of land or payment of a fee-inlieu.

The most recently calculated fee-in-lieu was approximately $45,000 per unit, although it
had been as high as $144,497. The fee has not been recalculated since the
suspension of the ordinance.

The minimum size unit to be provided under the ordinance is 700 square feet.
A voluntary real estate transfer fee was proposed by a joint Housing
Authority/Developer Task Force in December 2008. The State of Colorado has
prohibited the mandatory imposition of new real estate transfer fees, although several
mountain resort communities continue to utilize this method under ordinances that were

adopted prior to the state law. Wildhorse Meadows and Steamboat 700 were both
provided with the opportunity to implement voluntary real estate transfer fees.
Wildhorse Meadows is developing with that provision.

In its suspension of the ordinance in 2013, Council specified that any previously built or
approved development that had not yet fulfilled its requirements under the ordinance
was no longer required to do so. A!i units that had either been built or sold and deed
restricted prior to the suspension continue to be subject to the provisions of the sale
unless specifically relieved of the deed restrictions by an action of the City Council.
During the 71^ years the ordinance was in effect, it generated obligations to either
construct approximately 140 units or to provide nearly $3.4 million in fee-in-lieu
payments. The majority of the approved projects were never constructed and therefore
the majority of the obligations were not realized. (See Results, below.)
Other Community Housing Requirements
Prior to the adoption of the Community Housing ordinance affordable housing was often
required as a stipulation of the Development Plan or PUD approval. Just over 50 units
were developed under some form of affordable housing requirement or assistance other
than the Community Housing Ordinance. These ranged from down-payment assistance,
to steeply discounted sales prices and development fee assistance.

In addition to the 50 noted above, 14 duplex lots, 24 single family lots and two multifamily lots in West End Village were required to be made available for the development
of affordable housing units as defined in the development agreement for that
subdivision.

Release of Deed Restrictions
In addition to the release of obligations for unsatisfied affordable housing obligations
under the 2013 ordinance suspension, other units have been released from deed
restrictions by Council action. These include five of seven units at Sunray Meadows,

three units at Howelsen Place, a single-family home in West End Village and reduced
restrictions on four units at the West End Village Townhomes.
The Planning Department continues to receive requests to bring deed restriction
releases to City Council for consideration. These cannot be dealt with in a single
council action because of widely varying terms among the different projects.
Results
In total, all forms of affordable housing requirements and assistance produced
obligations for approximately 230 units over a period of nearly 15 years, of which
approximately 100 were satisfied through construction or payment in lieu. The lack of
fulfillment was primarily due to projects that did not proceed to construction due to the
recession.

The Community Housing Fund balance, which is generated by fee-in-lieu payments,

has been as high as $1.05 million. At the end of 2014, the available fund balance was
$705,546. Of this amount, $400,000 has been committed to the YVHA project on Elk
River Road should that project received State approval,
There is no way to definitively determine what the impacts of the suspension of the
Community Housing Ordinance have been, The suspension in 2013 coincides with
modest but steady improvement in the economy that has seen an up-tick in
development activity. The recent increase in development of rental properties is clearly
a response to market demand.

HOUSING NEEDS OVERVIEW
Housing needs assessments were conducted in 2003 and 2009. In addition, a review of
employment, housing costs, sales price and rental trends was prepared in the autumn

of 2013.
Most recently, the need for affordable/attainable housing is also strongly supported in
the 2015 Community Survey, although there is no location preference identified in the
survey questions.

As of 2013, the number of housing units in the City of Steamboat Springs and Routt
County outside of the City broke down as follows:

• City of SBS 9,812 60%
• CCD (outside of city) 2,486 15%
• Rest of Routt County 3.994 25%
• Total 16,282
This continues a slight upward trend in the percentage of Routt County housing units
that are within the City of Steamboat Springs. In 1990 the percentage was 57% and in
2000 it was 59%. Between 2003 and 2013 the number of housing units in the city grew
by 28% while the number in the county grew by 26%.
The Colorado Department of Local Affairs (DO LA) estimates that the population of Routt
County may be expected to grow by 42% by 2030. That significantly exceeds the
roughly 19% growth in the county and 20% growth in the city since 2000. Based on
recent population numbers, a 42% increase would see Steamboat population grow by
over 5,000 people to more than 17,000, with potentially another 5,000 in the
immediately surrounding area. It is worth noting however, that in 2003 the 2015 Routt
County and Steamboat Springs populations were predicted by DOLA to be over 27,000
and 14,000 respectively, representing over-estimates in the range of 15%.

In general, DOLA bases West Slope growth projections on the following concepts:
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• As the region moves further away from the recession, there will be at least
modest job growth that will bring new people to the area
• As baby boomers (born 1946-1964) retire from the workforce, new people will
move here to take those vacated jobs
• A fair percentage of the retiring people will want to stay here and "age in place"
• Births will outpace deaths and in-migration will outpace out-migration
An analysis by Yampa Valley Data Partners further states, "An additional factor in an
area such as ours clearly is the idea that people who can work their current jobs or
businesses from any location wili opt to live here. The good schools are believed to be a
factor in this equation, and improved broadband and more/better year-round air service
also could enhance this type of growth."

Discounting the DOLA projections by 15% would result in a projected population in the
city of 16,350 persons and an additional 4250 in the surrounding area. Based on the
current local average of 2.38 persons per household, this growth may require up to

1786 new residential units in the city alone. While it is likely that actual build-out of
these numbers wouicf take several decades, the greater Steamboat Springs area

including the city and outlying areas may ultimately see a need for up to a total of 3570
new units. In addition, recent analysis by Yampa Valley Data Partners indicates that
major growth in the youngest population sectors clearly points to the significant need for
family-oriented housing.

Under the most optimistic modeling of infiil capacity, and presuming a large percentage
of multi-family as well as single family units, these projections likely exceed the city's
capacity to absorb this growth within its current boundaries unless every possible
available development parcel in the city is built out to its ultimate capacity under current
zoning (approximately 4000 units). It Is more realistic for the community to look to the
west of Steamboat Springs area to accommodate a significant portion of these
projections.

By comparison, the number of housing units built in County/City in the 10 year period
between 2003 and 2013 was:

City Entire County (excluding SBS)
• Single Family 339 938
•

Duplex

378

54

• Multi-Familv _897 _24

Total Units 1614 (1du/4 acres) 1016 (1du/1500acres)

Demographies of Population Increase
Current information provided by Yampa Valley Data Partners provides the following
county population trend projections by age grouping:
• Biggest growth in the youngest population sectors
• Less growth in the middle-age sectors

• A slight decline in the number of people in the 55-to-64 age group
• Large percentage increases in the 70-and-above age groupings

"The major growth in the youngest population sectors clearly points to the need for a lot
offamiiy-oriented housing (in addition to a major need for more daycare/preschool
establishments)."

"The percentage of growth in the 70-and-over groupings needs to be tempered by the
realization that the numbers are not as large as they are in the youngest age sectors.

Nevertheless, the percentages do point to the need for walkable communities, good bus
service as well as additional assisted living options."
"These numbers in general indicate that a lot of people with young kids will be here, and
that if they can afford to do so, many will want to live closer to the Steamboat schools."
Income Compared to Home Prices
The most recently available median household income in Steamboat Springs is $63,100
annually for a two person household and $78,800 for a four person household.
However, nearly 60% of Steamboat households have annual incomes below $75,000.
Median home or condo value in the City of Steamboat Springs is close to $490,000. It
requires an annual income greater than $75,000 to afford that median priced dwelling.
Single family homes below $500,000 are extremely rare in the current market. In recent
years median home prices have risen faster than median incomes.

Housing Needs based on Population and Demographic Projections
If the proportional income curve remains consistent over the course of future population
growth at least 60% of the housing developed to meet the needs of those new residents
will need to be built to be affordable to middle and lower income households. That
could be as much as 2100 units over the next 15 years.

There are at least two distinct populations that must be accommodated. One, being the
seasonal and entry level work force that will very likely require creative employer
partnerships and a variety of innovative housing types that may include dormitories,
micro-units, secondary units and forms of co-housing to fully meet the need.

However, a sizable portion of the population increase will likely be traditional "middle
income" households including first-time buyers, move-up buyers and those down-sizing

in later years. Many of these may be family-oriented households who desire to live in
close proximity to schools and other amenities but whose earned income may not
otherwise keep up with rising home prices. This demographic has long been a
distinguishing component of Steamboat Springs character and identity as an
economically diverse community.

Goals
It is up to the Steamboat Springs Community, including the County, to determine what
our housing objectives should be. A recently discussed example was Breckenridge's
goal of maintaining the proportion of local employees living in the city at no less than
47%, increasing the number of residences that are occupied full time and increasing
home ownership above the current 25%. Under this program the percentage of units
occupied by local residents increased by 4% between 2000 and 2010 along with local
home ownership and households with children.

Steamboat Springs has always exceeded many of its peer resort communities, such as
Breckenridge, in home ownership, percent of full time residents, and the percent of local

work force that resides in town. Data suggests that over 70% of Steamboat residents
work in or near the city based on commute times of less than 15 minutes. More than
half the housing in Steamboat Springs is occupied by full time residents. If the
community believes that these are defining characteristics of Steamboat Springs as a
"real town" it may be that these would be targets to maintain similar economic diversity
as the population grows. Defining those targets would then help establish goals for
housing costs to accommodate this population within the city and surrounding
community.

AFFORDABLE HOUSING TOOLKIT
Every housing assessment done in the Steamboat Springs community over that past 15
years has discussed a full range of tools that may be employed to help reduce costs
and achieve the community's goals. Some, such as inclusionary zoning and linkage,
have been tried and either questioned or discarded. Some, such as parking reductions

and small lot zoning, are available but not highly utilized to date. Others, such as direct
subsidies of land or development costs, have very limited or non-existent funding
sources. All tools have pros and cons when considered in the Steamboat context:

Density/Height

No cost to community

Existing zoning is generous

Bonuses

May be controversial

Market may not support cost of

added height, parking and building
code requirements
Reduce Parking near

Lower development cost and

Uncertain market response

Transit

cost-of-living

May require off-site alternative

hflicro-Units

Lower cost to resident

Higher per unit development cost

Density supports walkability and

Untested market response

transit
Tiny Houses

Co-Housing

Secondary Units
Min/Max Lot Sizes

Lower cost to resident

Higher per unit development cost

Density supports walkability and

Untested market response

transit

Zoning compatibility

Shared facilities reduce cost per

Limited test of market response to

unit

date

Already allowed

Neighborhood resistance in some

Greater incentives possible

areas

Small lot zoning exists

Neighborhood resistance in some

Needs review

areas

Min/Max Unit Sizes

Needs Review

Neighborhood resistance in some

County Zoning

County could absorb some

Requires Area Community Plan

demand

amendment and adoption of

Property tax may support

appropriate zoning in County

areas

infrastructure

Govt. Subsidized

Widely used in similar

City/County have no funding

Land Costs

communities

source and little surplus land

Phased or Reduced

Reduces 1" cost of units

Impact on City/County budget

Fees

Affordability may be limited to 1

st

buyer

Expedited Processing

Reduces development carrying

Requires sufficient staff or may

cost

negatively impact schedule of other
projects

Down payment
Assistance

Provides assistance for qualified Little demand during recent period

Employer Assisted

Direct link between need

Housing Development

generation and assistance

Federal Land

Free or reduced land costs

buyers of low interest rates

Limited to large employers

Extensive/uncertain time
frame/outcome

Infrastructure Cost

Reduces 1" cost of units

Assistance

Impact on City/County budgets
Affordability may be limited to 1
buyer

Tax Incentives,

Reduces 1" and/or ongoing

impact on City/County budgets

Rebates

costs

Federal/State Funding

Reduces 1" cost of units

Competitive/Uncertain

Gov't Acquisition of

Reduce cost to redeveloper or

Government as landlord if

Existing Residential

retain government

ownership retained.

for Conversion to

ownership/management

Affordable Units
Special Districts

Allows tax deductible financing Requires large scale development
to be repaid by homeowners
over time

Inclusionary Zoning

Requires % of affordable units

Tried and Suspended

Deed restrictions maintain

Adds cost to new residential

affordability over time

construction
Deed restrictions limit appreciation

Commercial Linkage

Requires $ contribution when
creating jobs

Tried and Repealed

Deed restrictions maintain

Deed restrictions limit appreciation

Cost to business and job creation

affordability overtime
Annexation

Increases potential supply

Creates additional demands on

creating market opportunity

infrastructure and services which

may be offset by use of special
districts
Annexation

May require minimum % of

Must be balanced with overall pro-

Requirements

affordable units

forma to ensure feasibility.

l^-foji^inr.ji i;-.v;n.!iiiiy/

I Engage surrounding lower cost
communities in regional

Intergovernmental coordination.
does not currently exist

I approach

Commute time/cost trade-off

Utilize regional land cost

May trade off proximity to

differences

Jobs/other amenities

i|«!j?1(M\V^e| |;~'^OiHr>1,ni;|i

Improve outlying accessibility

System costs/efficiency to be

'u^iiiMii1

Reduce commute cost/stress

determined

Funding Assistance Strategies - Partial List

Requires provision of units or

Avon, Breckenridge, Basalt,

fee-in-lieu

Boulder, Carbondale, Denver,

Durango, Eagle County, Garfield
County, Glenwood Springs,
Ketchum ID, Longmont, Pitkin
County/Aspen, San Miguef

County/Telluride

Links job creation to employee

Avon, Breckenridge, Basalt,

housing needs. Tried and

Boulder, Eagle County, Park City

repealed in Steamboat.

UT, Pitkin County/Aspen, San

Miguel County/Telluride

Must be based on nexus study,

Basalt, Boulder, Ketchum ID, Pitkin

Low per square foot fees

County/Aspen, Summit County

imposed broadly could generate

significant funding with minimal
impact on market rate
development

Mandatory fees prohibited by

Aspen, Avon, Breckenridge,

state. Voluntarily negotiated fees

Crested Butte, Frisco, Gypsum.

are acceptable, i.e. Wildhorse

Minturn, Ophir, Snowmass,

and 700 (proposed)

Telluride, Vail, Winter Park

Requires Voter Approval

Avon, Breckenridge, Summit

County
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Dedicated to Housing Authority Avon, Summit County

".1 ii:; .

•^i-.''

,^J'i,;i"

Requires willing partners with
shared objectives; IVIay include

Breckenridge, Frisco, Summit
County, Vail

employee housing

Non-profit created to acquire

Denver, Jackson Hole WY, Park

and lease land separate from

City UT

housing. Land appreciation set

to maintain affordability

Analysis
Steamboat Springs has enjoyed the ability to maintain a much higher level of economic
diversity than many of its peer mountain resort communities even as it became a major
resort destination. Steamboat's reputation as a "real town" is a source of pride to many
residents and an attraction to many visitors. In some regards it may be Steamboat's

economic diversity has made it more difficult to implement strategies, such as
inclusionary zoning and linkage that have been successful in resort communities with
more dramatically stratified housing markets.
Even as the local market begins to see significant appreciation, it is obvious from the
results of the past ten years that the currently suspended inclusionary zoning
requirements would not be sufficient to maintain Steamboat Springs' diverse character.

The number of units generated by the Community Housing ordinance pales in
comparison to the likely need if the previously reference population projections come to
pass. Indeed, well intentioned requirements for on-site provision of affordable units

within market-rate developments, may run counter to the ability to build a sense of
community among residents in more transient, resort-oriented projects. The number of

higher end market rate units that would be required to subsidize affordability for a
stabiie lower and middle income market would likely exceed market capacity.
Nonetheless, there is once again a pervasive belief in the community that Steamboat's
diverse character may be threatened by the newest round of real estate appreciation.
Equally important, Steamboat's business community is beginning to feel the impacts on
employee recruitment and retention. This impacts not only established sectors such as
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construction, hospitality and healthcare and core services such as utilities but also the
growing entrepreneurial component of the local economy.

Many of the tools identified in this report have been analyzed and discussed for at least
the past two decades. The options and tools are well known. Most all of these tools
remain available to be used in service of broadly supported community goals. However,
there is no likely undiscovered "magic bullet". More reasonably, a combination of tools

specifically tailored to agreed-upon goals, with willing partners and clearly defined
projects are likely to find support.
Options
1. Council may reinstate the Community Housing Ordinance that was suspended
24 months ago.

2. Council may request specific modifications to the Community Housing Ordinance
forre-adoption.

3. Council may extend the suspension of the Community Housing Ordinance for a
specified period of time or until additional specified information or alternatives are
provided.

4. Council my permanently revoke the Community Housing Ordinance with or
without direction to staff on goals for providing additional information, alternative
approaches or ordinances.
Conclusion and Recommendation

Rather than adopt well intentionecf regulatory requirements with the hope that they will
be the right fit, it is most important to very clearly communicate the community's goals
and aggressively seek to bring private sector experience Into partnership toward those
goals. There are many private sector developers in Colorado who specialize in building
projects and neighborhoods tailored to local community affordability needs. The City,
County, Chamber and private sector employers may be better served by creating
opportunities to engage those who have the experience and capability to actually build
in response to local needs. Only then can the community be assured that the inevitable
regulatory and funding required to enable such a public/private partnership will match
the desired outcome.
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AGENDA ITEM #5.
Cn"Y COUNCIL COMMUNICATION FORM
FROM: Dan Foote/ City Attorney
DATE: January 16, 2018

ITEM: City Attorney Report

X DIRECTION
Y__ INFORMATION

ORDINANCE
MOTION
RESOLUTION

On January 4/ 2018 the United States Attorney General/ Jefferson Sessions/ issued
a memorandum regarding enforcement of the Controlled Substances Act ("CSA") in
states that have legalized the cultivation/ possession/ and use of marijuana for
medical and recreational purposes.
These activities are illegal under federal law. However/ on October 19, 2009 the
then Deputy Attorney-General David Ogden issued memorandum advising U.S.
Attorneys that the prosecution of persons acting in compliance with state medical
marijuana laws should not be a high priority. The Attorney-General's office
elaborated on this guidance with subsequent memoranda authored by then Deputy
Attorney-Genera! James Cole in 2011 and 2013,
These three memoranda have encouraged the growth of the marijuana industry by
giving some assurances that businesses operating in accordance with state law in
states with a robust regulatory structure will not be the principal focus of federal
law enforcement efforts. AG Sessions January 4/ 2018 memorandum rescinds the
Ogden memo and both the Cole memos.
The City has received a request for the Council/ either individually or on behalf of
the City, to join in a letter of concern to AG Sessions regarding the effect of his

action on local government regulation of medical and recreational marijuana
businesses, A copy of this request is attached along with the Sessions/ Ogden/ and
Coie memos,

Colleagues/

Last week U.S. Attorney General Jeff Sessions announced a rescission of the Cole
Memorandum/ suggesting a possible return towards enforcement of Federal cannabis
prohibition. The announcement represents a reversal of federal policy that conflicts with
several states' law. This change in course is especially important for local jurisdictions
across the United States that are proceeding with implementation of legal/ licensed and
regulated cannabis activity.
The day after Attorney General Sessions' action/ we held a conference call with more
than 100 local elected officials from across the country to discuss the ramifications of
this decision. I personally would like to extend my thanks to you for joining in on the
discussion. Congressman/ lieutenant governor/ county commissioners/ sheriffs/ mayors/

aldermen/ and city councilors across the country - they all joined in/ from Florida to
Vermont to California and Oregon. Many local elected officials are like me; frustrated
that we have spent years implementing a well-regulated licensing and land use regime/
which now faces uncertainty. Our constituents have spoken at the ballot box and expect
us to carry out their desires. On our call/ we discussed that while there has been
admirable outreach at the federal level on cannabis policy by advocacy groups/ there
has not been a cohesive voice of elected officials/ particularly local elected officials/
working collectively to address inconsistencies between federal and state cannabis laws,
We chose to move forward/ bringing together local elected officials to speak as a
collective voice on marijuana policy. As a first course of action/ we are organizing a
letter to Attorney General Sessions to share our collective concerns about the
Department of Justice's policy change and ask for a reprieve on new federal
enforcement until federal and state laws can be aligned.
So this note finds_voy_as_a fellow elected official with the hope that you will
add vour name to the following non-partisan, multi-state letter to Attorney
General Sessions regarding marijuana policy. If you and/or your colleagues
choose to co-sign the letter/ please have each signatory send an individualized email
confirming participation by completing the following steps:

Each elected official who wants to cosign the letter to Attorney General Sessions
must confirm participation in an individual email
to fuentesr(a)pueblocountv.us (each elected official must send their own
individual email/ so we can confirm accuracy)
Include your Title/ Jurisdiction and State in the email
Tell us if you represent a jurisdiction that has regulated or is considering
regulating cannabis establishments (this may be medical or adult use)
Identify your political party affiliation/ which will not be listed on the letter/ so we
can ensure partisan diversity

Provide the best phone number for us to reach you. This will not be shared
publicly or with any other entity without your permission.

ALL co-signers of the letter must respond no later than Wednesday, January 17th 5:00
PM MT/ 7:00 PM ET to ensure their name is included on the letter.
Who can sign the letter? You must be an elected official. While we are primarily
reaching out to local elected officials/ state elected officials may also add their names to
the letter as well. If a local government (Cifcy/County) chooses to add their government
to the letter/ the senior ranking official from that government must
send fuentesr@pueblocounty.us that request in an email.
The letter text follows below.
Sincerely/
Sal Pace
Pueblo County Commissioner/ CO
PS-Please pass this note along to any local elected officials we may have missed or
others within your organization who may also want to sign on.

The following is the letter text you would be co-signing with a non-partisan
group of hundreds of elected officials from across the country
The Honorable Jeff Sessions
United States Attorney General
Department of Justice
950 Pennsylvania Avenue NW

Washington/ DC 20530
Attorney General Sessions/
We write as local elected officials from across the United States to share our concern
regarding the signal you have sent with your rescission of the Cole Memorandum and
related Department of Justice guidance. Local and state governments/ including many
of ours/ have been working under the direction of the Cole Memo since 2013 as our
jurisdictions license and enforce cannabis regulations. The Cole Memo outlined
important public safety protections while providing clear direction to our jurisdictions.
The policy set forth in the Cole Memo was intended to ensure public safet/ - that
cannabis stays out of the hands of children and not get diverted across state lines. It

also directed states to closely monitor cannabis businesses to ensure that unsavory
individuals were not operating in the legal marketplace. The guidance documents also
provided a path for banking, helping to curtail the public-safety risks of an all-cash
industry. Local governments were given the assurance by the Department of Justice
that the enforcement of prohibition-era federal cannabis laws would not be prioritized if
we followed the directives of the Cole Memo,
Your decision earlier this month to revoke the Cole Memo eliminated these safeguards/
which were put in place to protect public safety in our communities. Your decision also
created uncertainty for our local governments by leaving federal enforcement decisions
up to each individual U.S. Attorney, resulting in what could be selective and unfair
enforcement. Of greatest concern/ however/ is the sheer confusion felt by local officials
who now face governing in a chaotic environment. While it may have been the intention
to spark uncertainty for legal cannabis license holders across the nation/ it also created
significant confusion for local governments in thirty-one states and territories where
they have comprehensive programs regulating the licensing, land-use/ enforcement/

and taxation of this industry.
The signatories on this letter have varying opinions about the legalization of cannabis
generally. And/ for many of us/ our views have evolved over time. Ultimately/ though/
we all agree that we must follow the directive of our citizens; and that states must have
the right to chart their own course on cannabis. Americans have gone to the ballot box
in states and communities several times supporting legalizing cannabis for medical or
adult use. Most recent polling indicates that more than ninety percent of Americans
support legalizing medical cannabis; and six in ten/ including a majority of both
Democratic and Republican respondents/ support legalizing cannabis for adult use,
Notably/ polls have also found that more than seventy percent of Americans want the
federal government to respect all state marijuana laws. This nation's beginnings can be
traced to a ragtag bunch of renegades tossing tea into the Boston Harbor because a
large distant government wasn't listening to its populace. In this case/ the public wants
this decision left up to states and localities. And/ similarly/ our bottom line is that we
believe this is simply a states' rights issue. Each state should be able to decide for
themselves their own policies regarding cannabis,
We do agree with you on one critical item: the discrepancy between state and federal
law regarding cannabis is a legitimate concern. To address this concern/ we suggest the
convening of a bipartisan and bicameral task force to explore aligning federal and state
cannabis laws. While this task force is convening/ we would request that the
Department of Justice not initiate new enforcement actions in situations where
operators are following state and local regulations. This would provide certainty to the
basic operations of local governments across the country.

We welcome your feedback or questions; and we hope that we can work together to
help solve this problem. Solving problems is exactly what local governments are doing
across this country every day,
Sincerely/

(0fftre (rftt^ Attorney (@^ucrdl
Wa^hu^mLlQ. (0.2^M
January 4, 2018

MEMORANDUM FOR ALL UNITED STATES ATTORNEYS
FROM: Jefferson B. Sessions,,

Attorney General

SUBJECT; Mariiuana Enforcement
In the Controlled Substances Act, Congress has generally prohibited the cultivation,
distribution, and possession of marijuana. 21 U.S.C. § 801 el seq. It has established significant
penalties for these crimes, 21 U,S.C. § 841 el seq. These activities also may serve as the basis
for the prosecution of other crimes, such as those prohibited by the money laundering statutes,
the unlicensed money transmitter statute, and the Bank Secrecy Act. 18 U.S.C. §§ 1956-57,
1960; 31 U.S.C. §5318. These statutes reOect Congress's determination that marijuana isa
dangerous drug and that marijuana activity is a serious crime.
In deciding which marijuana activities to prosecule under these laws with the
Department's finite resources, prosecutors should follow tlie well-established principles that
govern al! federal prosecutions. Attorney General Benjamin Civiletli originally set forth these
principles in 1980, and they have been refined over time, as reflected in chapter 9-27.000 of the
U.S. Attorneys' Manual. These principles require federal prosecutors deciding whicli cases to
prosecute to weigh all relevant considerations, including federal law enforcement priorities set
by the Attorney General, the seriousness of the crime, the deterrent effect of criminal
prosecution, and the cumulative impacl ofparticular crimes on the community.
Given the Department's well-established general principles, previous nationwide
guidance specific to marijuana enforcement is unnecessary and is rescinded, effective
immediately. This memorandum is intended solely as a guide to the exercise of investigative
and prosccutorial discretion in accordance with all applicable laws, regulations, and
appropriations. It is not intended to, does not, and may not be relied upon to create any rights,
substEintivc or procedural, enforceable at law by any party in any matter civil or criminal.

1 Previous guidance includes: Dfivid W. Ogdcn, Deputy Att'y Gen., Memoranduin for Selected United States

Attorneys: Investigations and Prosecutions in States Authorizing the Medical Use ofMEirijuana (Oct. 19, 2009);
James M. Cole, Deputy Att'y Gen., Memorandum for United States Attorneys: Guidance Regarding the Ogden

Memo in Jurisdictions Seeking to Authorize Marijuana for Medical Use (June 29, 2011);.Jmnes M. Cole, Deputy
Att1y Gen., Memot'andum for All United States Attorneys: Guidance Regarding Marijuana Enlorcemcnt (Aug. 29,
2013); James M. Cole, Deputy Atl'y Gen., Memoranduin For All United Stdtcs Attorneys: Guidance Regarding
Marijuana Related Financial Crimes (Feb. 14, 2014); and Monly Wilkinson, Director ofthe Executive Office for
U.S. Att'ys, Policy Statement Regarding MariJufina Issues in Indian Country (Oct. 28,2014),

US. Department of Justice
Office of the D&pufy Attorney General
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October 19, 2009

MEMORANDUM £O^SELEj^TED UNITED STATES ATTORNEYS

^^(^- —' :

FROM: David W, Ogdep^

Deputy Attorney General
SUBJECT: Investigations and Prosecutions in States
Authorizine the Medical Use ofMamyana
This memorandum provides clarification and guidance to federal prosecutors in States
thai have enacted Jaws authorizing the medical use of marijuana. These laws vary in their
substantive provisions and in the extent of state regulatory oversight, both among the enacting

States and among local Jurisdictions within those States. Rather than developing different
guidelines for every possible variant of state and local law, this memorandum provides uniform
guidance to focus federal investigations and prosecutions in these States on core federal
enforcement priorities. .

The Department of Justice is committed to the enforcement ot the Controlled Substances
Act in all States. Congress has determined that marijuana is a dangerous drug, and the illegal
distribution and sale oJ marijuana is a serious crime and provides a significant source of revenue
to large-scale criminal enterprises, gangs, and cartels. One UmeJy example underscores the

importance of our efforts to prosecute significant marijuana traffickers: marijuana distribution in
the United Stales remains the single largest source of revenue for the Mexican cartels.

The Department is also committed to making efficient and rational use of its limited
investigative and prosecutorial resources. In general. United States Attorneys are vested with

"plenary authority with regard to federal criminal matters" within their districts. USAM 9-2.001.
In exercising this authority. United States Atlomeys are "invested by statute and delegation from
(he Attorney General with the broadest discretion in the exercise of such authority." !d This
authority should, of course, be exercised consistent with Department priorities and guidance.
The prosecution ofsigniHcant traffickers o.f illegal, drugs, including marijuana, and the

disruption of illegal drug manufacturing and trafficking networks continues to be a core priority
in the Department's efforts against narcotics and dangerous drugs, and the Department's
investigative and prosecutoml resources should be directed towards these objectives. As a
general matter, pursuit of these priorities should not focus federal resources in your States on
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individuals whose actions are in dear and unambiguous compliance with existing state laws

providing for the medical use of marijuana. For example, prosecution of individuals with cancer
or other serious illnesses who use marijuana as part of a recommended treatment regimen f
consistent wilh applicable state law, or those caregivers in clear and unambiguous compliance

with existing state law who provide such individuals with marijuana, is unlikely to be an efficient
use of limited federal resources. On the other hand, prosecution of commercial enterprises that

unlawfully market and sell marijuana for profit continues to be an enforcement priority of the
Department. To be sure^ claims of compliance witli state or local law may mask operations
inconsistent with the terms, conditions, or purposes of those laws, and federal law enforcement

should not be deterred by such assertions when otherwise pursuing the Department's core
enforcement priorities.
: Typically, when any of the following characteristics is present, the conduct will not be in
clear and unambiguous compliance with applicable state law an^ may indicate illegal drug :
trafficking activity of potential federal interest: ,
• unlawfulpossessionor unlawful use of firearms; .
'
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• financial and marketing activities inconsistent with the terms, conditions, or purposes of

state law, including evidence ofmoney laundering activity and/or financial gains or
excessive amounts ofcashinconsistentwithpurportedcompliancewjth state or local law;
• amounts of marijuana inconsistent with purported compliance with state or local law;
« .illegal possession or sale of other controlled substances; or :
» ties to other criminal enterprises. '.

Ofcourse,no State can authorize violations of federal law, and the list of factors above is
not intended to describe cxhaustively when a federal prosecution may be warranted. :
Accordingly, in prosecutions under the Controlled Substances Act, federal prosecutors are not
expected to charge, prove, or otherwise establish any state law violations. Indeed, this :
memorandum does not alter in any way the Department's authority to enforce federal law,
including 1a\ys prohibiting the manufacture, production, distribution, possession, or use of
marijuana on federal property. This guidance regarding resource allocation does not "legalize"

marijuana orprovide a legal defense to a violation of federal law, nor is il intended to create any
privileges, benefits, or rights, substantive or procedural, enforceable by any individual, party or
witness in any administrative, civil, or criminal matter. Nor does clear and unambiguous
compliance with slate law or the absence of one or all of the above factors create a legal defense
to a violation of the Controlled Substances Act. Rather, this mem.orandum is intended solely as a
guidetothe exercise of investigative and prosecutorial discretion. ;
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Finally, nothing herein precludes investigation or prosecution where there is a reasonable
basis to believe that compliance with state law is being invoked as a pretext for the production or
distribution of marijuana for purposes not authorized by state law. Nor does this guidance
preclude investigation or prosecution, even when there is clear and unambiguous compliance
with existing state law, in particular circumstances where investigation or prosecution otherwise
serves important federal interests. :
Your offices should continue to review marijuana cases for prosecution on a case-by-case

basis, consistent with the guidance on resource allocation and federal priorities set forth herein,
the consideration of requests for federal assistance from state and local ]aw enforcement
authorities, and the Principles of Federal Prosecution. ;

ec: All United States Attorneys ^
Lanny A, Breyer

Assistant Attorney General

Criminal Division
B. Todd Jones
United States Attorney
District of Minnesota :
Chair, Altomey General's Advisory Committee
Midhele M. Leonhart
Acting Administrator :
Drug Enforcement Administration
H. Marshall Jarrett

Director
Executive Office for United States Attorneys
, Kevin L. Perkins :.

Assistant Director

Criminal Investigative Division .
Federal Bureau of Investigation

US. Department of Justice
Office of the Deputy Attorney General

Wishinswn, D.C. 20530

June 29, 2011

MEMORANDUM FOR UNITED STAT

roi

FROM:

James M. Cole
Deputy Attom^General

SUBJECT:

Guidance Regarding the Ogden Memo in Jurisdictions
Seeking to Authorize Marijuana for Medical Use

Over the last several months some of you have requested the Department's assistance in

responding to inquiries from State and local governments seeking guidance about the
Department's position on enforcement of the Controlled Substances Act (CSA) in jurisdictions
that have under consideration, or have implemented, legislation that would sanction and regulate
the commercial cultivation and distribution of marijuana purportedly for medical use. Some of
these jurisdictions have considered approving the cultivation of large quantities of marijuana, or
broadening the regulation and taxation of the substance. You may have seen letters responding
to these inquiries by several United States Attorneys. Those letters are entirely consistent with
the October 2009 memorandum issued by Deputy Attorney General David Ogden to federal
prosecutors in States that have enacted laws authorizing the medical use of marijuana (the
Lt0gden Memo"),

The Department of Justice is committed to the enforcement of the Controlled Substances
Act in all States. Congress has determined that marijuana is a dangerous drug and that the illegal
distribution and sale of marijuana is a serious crime that provides a significant source of revenue
to large scale criminal enterprises, gangs, and cartels. The Ogden Memorandum provides

guidance to you in deploying your resources to enforce the CSA as part of the exercise of the
broad discretion you are given to address federal criminal matters within your districts.
A number of states have enacted some form of legislation relating to the medical use of
marijuana. Accordingly, the Ogden Memo reiterated to you that prosecution of significant
traffickers of illegal drugs, including marijuana, remains a core priority, but advised that it is
likely not an efficient use of federal resources to focus enforcement efforts on individuals with
cancer or other serious illnesses who use marijuana as part of a recommended treatment regimen
consistent with applicable state law, or their caregivers. The term "caregiver" as used in the

memorandum meant just that: individuals providing care to individuals with cancer or other
serious illnesses, not commercial operations cultivating, selling or distributing marijuana.
The Department's view of the efficient use of limited federal resources as articulated in
the Ogden Memorandum has not changed. There has, however, been an increase in the scope of
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commercial cultivation, sale, distribution and use of marijuana for purported medical purposes.
For example, within the past 12 months, several jurisdictions have considered or enacted
legislation to authorize multiple large-scale, privately-operated industrial marijuana cultivation
centers. Some of these planned facilities have revenue projections of millions of dollars based
on the planned cultivation of tens of thousands ofcannabis plants.
The Ogden Memorandum was never intended to shield such activities from federal
enforcement action and prosecution, even where those activities purport to comply with state
law. Persons who are in the business of cultivating, selling or distributing marijuana, and those
who knowingly facilitate such activities, are in violation of the Controlled Substances Act,
regardless of state law. Consistent with resource constraints and the discretion you may exercise

in your district, such persons are subject to federal enforcement action, including potential
prosecution. State laws or local ordinances are not a defense to civil or criminal enforcement of

federal law with respect to such conduct, including enforcement of the CSA. Those who engage
in transactions involving the proceeds of such activity may also be in violation of federal money
laundering statutes and other federal financial laws.
The Department of Justice is tasked with enforcing existing federal criminal laws in all
states, and enforcement of the CSA has long been and remains a core priority.

ec:' Lanny A. Breuer

Assistant Attorney Genera], Criminal Division
B. Todd Jones
United States Attorney
District of Minnesota

Chair, AGAC
Michele M. Leonhart
Administrator
Drug Enforcement Administration
H. Marshall Jarrett
Director
Executive Office for United States Attorneys
Kevin L. Perkins
Assistant Director
Criminal Investigative Division
Federal Bureau of Investigations

US, Department of Justice
Office of the Deputy Attorney General

The Deputy Attorney Cencrdl Wjtshmgtoa, D.C, ^0530

August 29,2013

MEMORANDUM FOR ALL UNITED STATES ATTORNEYS
FROM: James M. Cole —^"^ ,
Deputy Attomey/General
SUBJECT: Guidance Regarding Marijuana Enforcement

In October 2009 and June 2011, the Department issued guidance to federal prosecutors
concerning marijuana enforcement under the Controlled Substances Act (CSA). This
memorandum updates that guidance in light of state ballot initiatives that legalize under state law
the possession of small amounts of marijuana and provide for the regulation of marijuana
production, processing, and sale. The guidance set forth herein applies to all federal enforcement
activity, including civil enforcement and criminal investigations and prosecutions, concerning
marijuana m all states.
As the Department noted in its previous guidance. Congress has determined that
marijuana is a dangerous drug and that the illegal distribution and sale of marijuana is a serious
crime that provides a significant source of revenue to large-scale criminal enterprises, gangs, and
cartels. The Department of Justice is committed to enforcement of the CSA consistent with
those determmations. The Department is also committed to using its limited investigative and
prosecutorial resources to address fhe most significant threats in the most effective, consistent,
and rational way. In furtherance of those objectives, as several states enacted laws relating to the
use of marijuana for medical purposes, the Department in recent years has focused its efforts on
certain enforcement priorities that are particularly important to the federal government:
» Preventing the distribution of marijuana to minors,
• Preventing revenue from the sale of marijuana from going to criminal enterprises, gangs,
and cartels;
• Preventing the diversion of marijuana from states where it is legal under state law in
some form to other states;
• Preventing state-authorized marijuana activity from being used as a cover or pretext for

the trafficking of other illegal drugs or other illegal activity;
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• Preventmg violence and the use of firearms in the cultivation and distribution of
. marijuana;

• Preventmg drugged driving and the exacerbation of other adverse public health
consequences associated with marijuana use;
• Preventing the growing of marijuana on public lands and the attendant public safety and
environmental dangers posed by marijuana production on public lands; and
• Preventing marijuana possession or use on federal property.
These priorities will continue to guide the Department's enforcement of the CSA against
marijuana-related conduct. Thus, this memorandum serves as guidance to Department attorneys
and law enforcement to focus fheir enforcement resources and efforts, including prosecution, on
persons or organizations whose conduct interferes with any one or more of these priorities,
regardless of state law,
Outside of these enforcement priorities, the federal government has traditionally relied on
states and local law enforcement agencies to address marijuana activity through enforcement of
their own narcotics laws. For example, the Department of Justice has not historically devoted
resources to prosecuting mdividuals whose conduct is limited to possession of small amounts of
marijuana for personal use on private property. Instead, the Department has left such lower-level
or localized activity to state and local authorities and has stepped in to enforce the CSA only
when the use, possession, cultivation, or distribution of marijuana has threatened to cause one of
the harms identified above.
The enactment of state laws that endeavor to authorize marijuana production,
distribution, and possession by establishing a regulatory scheme for these purposes affects this
traditional joint federal-state approach to narcotics enforcement. The Department s guidance in
this memorandum rests on its expectation that states and local governments that have enacted
laws authorizing marijuana-related conduct will implement strong and effective regulatory and
enforcement systems that will address the threat those state laws could pose to public safety,
public health, and other law enforcement interests. A system adequate to that task must not only
contain robust controls and procedures on paper; it must also be effective in practice.
Jurisdictions fhat have unplemented systems that provide for regulation of marijuana activity

1 These enforcement priorities are listed in general terms; each encompasses a variety of conduct
that may merit civil or criminal enforcement of the CSA. By way of example only, the
Department's interest in preventing the distribution of marijuana to minors would call for
enforcement not just when an individual or entity sells or transfers marijuana to a minor, but also
when marijuana trafficking takes place near an area associated with minors; when marijuana or
marijuana-mftised products are marketed in a manner to appeal to mmors; or when marijuana is
being diverted, directly or indirectly, and purposefully or otherwise, to minors.
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must provide the necessary resources and demonstrate the willingness to enforce their laws and
regulations in a manner that ensures they do not undermine federal enforcement priorities.
In jurisdictions that have enacted laws legalizing marijuana in some form and that have
also implemented strong and effective regulatory and enforcement systems to control the
cultivation, distribution, sale, and possession of marijuana, conduct in compliance with those
laws and regulations is less likely to threaten the federal priorities set forth above. Indeed, a
robust system may affirmatively address those priorities by, for example, implementing effective
measures to prevent diversion of marijuana outside of the regulated system and to other states,
prohibiting access to marijuana by minors, and replacing an illicit marijuana trade that funds
criminal enterprises with a tightly regulated market in which revenues are tracked and accounted
for. In those circumstances, consistent with the traditional allocation offederal-state efforts in
this area, enforcement of state law by state and local law enforcement and regulatory bodies
should remain the primary means of addressing marijuana-related activity. If state enforcement
efforts are not sufficiently robust to protect against the harms set forth above, the federal
government may seek to challenge the regulatory structure itself in addition to continuing to
bring individual enforcement actions, including criminal prosecutions, focused on those harms.
The Department's previous memoranda specifically addressed the exercise of
prosecutorial discretion in states with laws authorizing marijuana cultivation and distribution for
medical use. In those contexts, the Department advised that it likely was not an efficient use of
federal resources to focus enforcement efforts on seriously ill individuals, or on their individual
caregivers. In doing so, the previous guidance drew a distinction between the seriously ill and
fheu- caregiverSt on the one hand, and large-scale, for-profit commercial enterprises, on the other,

and advised that tfae latter continued to be appropriate targets for federal enforcement and
prosecution, hi drawing this distinction, the Department relied on the common-sense judgment
that the size of a marijuana operation was a reasonable proxy for assessing whether marijuana
trafficking implicates the federal enforcement priorities set forth above.
As explained above, however, both the existence of a strong and effective state regulatory
system, and an operation's compliance with such a system, may allay the threat that an
operation's size poses to federal enforcement interests. Accordingly, in exercising prosecutorial
discretion, prosecutors should not consider the size or commercial nature of a marijuana
operation alone as a proxy for assessing whether marijuana trafficking implicates the
Departments enforcement priorities listed above. Rather, prosecutors should continue to review
marijuana cases on a case-by-case basis and weigh all available information and evidence,
including) but not limited to, whether the operation is demonstrably In compliance with a strong
and effective state regulatory system. A marijuana operation's large scale or for-profit nature
may be a relevant consideration for assessing the extent to which it undermines a particular
federal enforcement priority. The primary question in all cases - and in all jurisdictions - should
be whether the conduct at issue implicates one or more of the enforcement priorities listed above.
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: As with the Department's previous statements on this subject, this memorandum is
intended solely as a guide to the exercise of investigative and prosecutorial discretion. This
memorandum does not alter in any way the Department's authority to enforce federal law,
including federal laws relating to marijuana, regardless of state law. Neither the guidance herein
nor any state or local law provides a legal defense to a violation of federal law, including any
civil or criminal violation of the CSA. Even in jurisdictions with strong and effective regulatory
systems, evidence that particular conduct threatens federal priorities will subject that person or
entity to federal enforcement action, based on the circumstances. This memorandum is not
intended to, does not, and may not be relied upon to create any lights, substantive or procedural,
enforceable at law by any party in any matter civil or criminal. It applies prospectively to the
exercise of prosecutorial discretion in future cases and does not provide defendants or subjects of
enforcement action with a basis for reconsideration of any pending civil action or criminal
prosecution. Finally, nothing herein precludes investigation or prosecution, even in the absence
of any one of the factors listed above, in particular circumstances where investigation and
prosecution otherwise serves an important federal interest.
ec: MythiU Raman
Acting Assistant Attorney General, Criminal Division
LorettaE. Lynch
United States Attorney :
Eastern District of New York :
Chair, Attorney General's Advisory Committee :
Michele M. Leonhart
Administrator
Drug Enforcement Administration
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H. Marshall Jarrett
Director
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Executive Office for United States Attorneys
Ronald T.
Assistant Director
Criminal Investigative Division
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MEMORANDUM
TO:

All Federal Prosecutors

FROM:

Patty Merkamp Stemler /s/ PMS
Chief, Appellate Section

SUBJECT:

Guidance Regarding the Effect of Section 538 of the
Consolidated and Further Continuing Appropriations Act of
2015 on Prosecutions and Civil Enforcement and Forfeiture
Actions Under the Controlled Substances Act

THE MATERIAL IN THIS DOCUMENT CONSISTS OF ATTORNEY
WORK PRODUCT AND SHOULD NOT BE DISSEMINATED OUTSIDE
THE DEPARTMENT OF JUSTICE.

On December 16, 2014, President Obama signed the Consolidated and

Further Continuing Appropriations Act of 2015, which funds the federal
government through September 30, 201 5. The legislation includes a rider stating
that no funding allocated to the Department of Justice under the Act can be
used to prevent certain states from implementing their laws related to medical
marijuana. See Consolidated and Further Continuing Appropriations Act of 2015,
Pub. L. No. 113-235, tit. V, div. B, § 538 (2014). Section 538 provides that:
None of the funds made available in this Act to the Department of Justice
may be used, with respect to the States of Alabama, Alaska, Arizona,
California, Colorado, Connecticut, Delaware, District of Columbia, Fiorida,
Hawaii, Illinois, Iowa, Kentucky, Maine, Maryland, Massachusetts, Michigan,

Minnesota, Mississippi, Missouri, Montana, Nevada, New Hampshire, New
Jersey, New Mexico, Oregon, Rhode Island, South Carolina, Tennessee,
Utah, Vermont, Washington, and Wisconsin, to prevent such States from
implementing their own State laws that authorize the use, distribution,
possession, or cultivation of medical marijuana.
Defendants charged with violations of the Controlled Substances Act
("CSA"), 21 U.S.C. § 801 et seq.. have begun filing motions challenging their
prosecutions on the ground that the government's expenditure of funds in
enforcing the CSA against them violates Section 538.
As explained more fully below, the Department's position is that Section
538 does not bar the use of funds to enforce the CSA's criminal prohibitions or to
take civil enforcemen-t and forfeiture actions against private individuals or
entities consistent with the Department's guidance regarding marijuana
enforcement. See Memorandum of Deputy Attorney General James M. Cole,

Guidance Regarding Marijuana Enforcement (August 29, 2013) ("2013 Cole
Memorandum"); Memorandum of Deputy Attorney General James M. Cole,
Guidance Regarding the Ogden Memo in Jurisdictions Seeking to Authorize

Marijuana for Medical Use (June 29, 2011) ("2011 Cole Memorandum");
Memorandum of Deputy Attorney General David Ogden, Investigations and

Prosecutions in States Authorizing the Medical Use of Marijuana (October 19,
2009) ("2009 Ogden Memorandum").1 Section 538 also does not provide a legal
defense in enforcement or forfeiture actions against individuals or entities
brought consistent with these guidance memoranda.
U.S. Attorney's Offices should, however, consult with Jody Hunt, Director,
Federal Programs Branch, before proceeding with any civil litigation regarding
state laws authorizing the medical use of marijuana where the State or State
officials are a party, or where the status of State law is challenged. This includes
litigation regarding whether State law is preempted by the CSA. Attorneys should
follow the guidance in the three Deputy Attorney General memoranda before
initiating or pursuing criminal charges or civil enforcement or forfeiture actions in
States that permit the use. distribution, possession, or cultivation of medical
These guidance memoranda can be found at http://dojnet.doj.gov/usao/

eousa/o!e/usabook/memo/mj08291 S.pdf (2013 Cole Memorandum);
http://dojnet.doj.gov/usao/eousa/ole/usabook/memo/2011 mj.pdf (2011 Cole
Memorandum); and http://www.justice.gov/sites/default/files/opa/legacy/2009/10/19/
medicai-marijuana.pdf (2009 Ogden Memorandum). Please note that the memoranda
apply prospectively to the exercise of prosecutorial discretion, do not provide a
defendant or subject of an enforcement action with a basis for reconsideration of
pending prosecutions or actions, and more generally create no rights, substantive or
procedural, enforceable at law by any party in any matter civil or criminal.

marijuana.

I. Section 538 Does Not Apply to Criminal Prosecutions or Civil Enforcement
or Forfeiture Actions that are Consistent with Department Guidance.
A. The Controlled Substances Act
Enforcement of the federal drug laws is governed by the Controlled
Substances Act, 21 U.S.C. §801 et seq. "Enacted in 1970 with the main
objectives of combating drug abuse and controlling the legitimate and
illegitimate traffic in controlled substances, the CSA creates a comprehensive,
closed regulatory regime criminalizing the unauthorized manufacture,
distribution, dispensing, and possession of substances classified in any of the
Act's five schedules" Gonzafes v. Oregon, 546 U.S. 243, 250 (2006). The
purpose of the CSA was to "consolidate various drug laws on the books into a
comprehensive statute, provide meaningful regulation over legitimate sources of
drugs to prevent diversion into illegal channels, and strengthen law enforcement
tools against the traffic in iliicit drugs" Gonzales v. Raicfi, 545 U.S. 1.10 (2005);
see also id. at 12-13 (noting that "Congress was particularly concerned with the
need to prevent the diversion of drugs from legitimate to illicit channels"). "To
effectuate these goals. Congress devised a closed regulatory system making it
unlawful to manufacture, distribute, dispense, or possess any controlled
substance except in a manner authorized by the CSA" Id. at 13.
In Ra'sch, the Supreme Court held that the application of the CSA provisions
criminalizing the manufacture, distribution, or possession of marijuana to
intrastate growers and users of medical marijuana did not violate the Commerce
Clause. The Court had "no difficulty concluding that Congress had a rational
basis for believing that failure to regulate the intrastate manufacture and
possession of marijuana would leave a gaping hole in the CSAW 545 U.S. at 22.
The Court rejected the argument that states could displace federal regulation of
marijuana by approving cultivation and possession of the drug in certain
circumstances; to the contrary, "[t]he Supremacy Clause unambiguously provides
that if there is any conflict between federal and state law, federal law shall
prevail/' Id. at 29. Nor do the drug's medical properties exempt it from the CSA's
scope. \d. at 28 (ft[T]he mere fact that manjuana-fike virtuaffy every other
controlled substance regulated by the CSA-fs used for medicinal purposes
cannot possibly serve to distinguish it from the core activities regulated by the
CSA.'); see also United States v. Oakland Cannabis Buyers' Cooperative, 532 U.S.

483, 491 (2001) f7n the case of the ControHecf Substances Act, the statute
reflects a determination that marijuana has no medical benefits worthy of an
exception (outside the confines of a Government-approved research project)/).

B. The 2013 Cole Memorandum
In recent years, several states have enacted laws relating to the use of
marijuana for medical purposes. Although state medical marijuana laws vary,

they typically eliminate state criminal penalties for using marijuana and derivative
products for medical purposes and provide for access to medical marijuana
through licensed dispensaries or regulated home cultivation. See
http://www.ncsl.ora/research/health/state~medical-mariiuana-laws.aspx. The

Department has responded to these laws by focusing its efforts on certain
enforcement priorities that are particularly important to -the federal government.

The 2013 Cole Memorandum outlined these priorities:
• Preventing the distribution of marijuana to minors;
• Preventing revenue from the sale of marijuana from going to criminal
enterprises, gangs, and cartels;
• Preventing the diversion of marijuana from states where it is legal under
state law in some form to other states;
• Preventing state-authorized marijuana activity from being used as a cover

or pretext for the trafficking of other illegal drugs or other illegal activity;
• Preventing violence and the use of firearms in the cultivation and

distribution of marijuana;
• Preventing drugged driving and the exacerbation of other adverse public
health consequences associated with marijuana use;
• Preventing the growing of marijuana on public lands and the attendant
public safety and environmental dangers posed by marijuana production

on public lands; and
• Preventing marijuana possession or use on federal property.
These priorities will continue to guide the Department's enforcement of the
CSA against marijuana-related conduct. The 2011 Cole Memorandum and the
2009 Ogden Memorandum specifically addressed the exercise of prosecutorial
discretion in states with laws authorizing marijuana cultivation and distribution

for medical use. While the 2009 Ogden Memorandum advised that it likely was
not an efficient use of federal resources to focus enforcement efforts on
seriously ill individuals or on their individual caregivers, the 2011 Cole
Memorandum emphasized that U.S. Attorney's Offices have discretion to
prosecute larger-scale marijuana cultivation centers because "[pjersons who are
in the business of cultivating, selling or distributing marijuana, and those who
Four states-Colorado, Washington, Alaska, and Oregon-and the District of Columbia
also permit recreational use of marijuana. By its terms, Section 538 does not prohibit
the use of appropriated funds to prevent the implementation of those laws.

knowingly facilitate such activities, are In violation of the Controlled Substances
Act, regardless of state law/' The 2013 Cole Menaorandum added, however, that
"both the existence of a strong and effective state regulatory system, and an
operation's compliance with such a system," are significant factors in the
exercise of prosecutorial discretion.

C. Section 538
In the Department's view, Section 538 is best read not to prohibit federal
criminal prosecutions, civil enforcement actions, or civil forfeiture actions against
individuals or entities who are in violation of the CSA, provided such actions are
consistent with the Department's recent enforcement guidance. In our view, that
reading best conforms with the statute's text, and contrary floor statements in
the House are insufficient to overcome the plain text.
7. Statutory Text
In construing Section 538, "[w]e begin with the statutory text" DePierre v.

United States, 131 S. Ct. 2225, 2231 (2011). Section 538 prohibits expenditure
of the Department's 2015 appropriations "to prevent [the listed] States from
imptementing their own State laws." Several features of this text suggest that it
does not bar the Department from prosecuting or pursuing civil enforcement or
forfeiture actions against individuals or entities that violate the CSA. The text
addresses actions directed against States, not individuals. It prohibits the
Department from preventing the implementation of State laws—that is, from
impeding the ability of States to carry out their medical marijuana faws, not from
taking actions against particular individuafs or entities, even if they are acting
compliant with State law. And the text does not expressly address federal law,
including the CSA or federal enforcement actions; by contrast, when Congress
seeks to withhold funding for the enforcement of federal faw or regulations it
disfavors, It typically uses much more direct language. See/ e.g., Pub. L 100-404,

Title 1, Aug.19,1988.102 Stat. 1021.3
We therefore think the text of section 538 is best read not to prohibit the
Department from prosecuting, or pursuing civil enforcement or civil forfeiture
actions against, individuals or entities who are in violation of Federal law (with
one narrow exception set forth in footnote 4, infra}. It is a closer question
Indeed, contemporaneous with its passage of Section 538, Congress considered but

did not enact a statute that would have clearly barred the enforcement of the CSA
against individuals who acted in compliance with State medical marijuana laws. See
H.R. 1523,113th Cong.

whether the statute would bar a wide-ranging, categorical policy of enforcement
against individuals and entities that comply with State law. But this question
would not be presented by prosecutions and enforcement actions that are taken
consistent with the Department's recent guidance, under which actions against
seriously ill individuals, their individual caregivers, or dispensaries that adhere to
a strong and effective State regulatory system will generally be considered
unwarranted. In the Department's view, the text of Section 538 is best read to
prohibit the expenditure of the Department's 2015 appropriations on civil
litigation regarding State laws authorizing the medical use of marijuana where
the State or State officials are a party, or where the status of a State law is
challenged, or where the claim is that a State law or regulatory regime is
preempted by the CSA; we note, however, that we have not had occasion to
consider whether there may be constitutional limits to such a prohibition. U.S.
Attorney's Offices should consult with Mr. Hunt before proceeding with such
litigation, or even with litigation that comes close to this line.

In light of this reading, Section 538 would also appear to bar criminal actions against
individual State or local officials who violate -the CSA through activities taken to
implement their State's medical marijuana laws, such as issuing licenses, accepting
fees according to their State regimes, and testing marijuana.

2. Legislative History'
Section 538's legislative history is sparse. The joint explanatory statement
accompanying the conference report for the appropriations bill parrots the
language of the amendment itself: "Section 538 prohibits the Department of
Justice from preventing certain States from implementing State laws regarding
the use of medical marijuana" LLS. Congress Joint Explanatory Statement (to
Accompany H.R. 83), Consoiida-ted and Further Continuing Appropriations Act
2015. http://docs.house.gov/billsthisweek/ 20141208/113-HR83sa-ES-B.pdf;
also available at 160 Cong. Rec. H9307. H9351 (daily ed. Dec. 11, 2014).
https://www.congress.gov/congressionakecord/2014/12/11/house-section/arti
cle/H9307-1. Nothing in the statement addresses the CSA or suggests that
appropriated funds may not be used to enforce its criminal prohibitions or bring
civil enforcement or forfeiture actions. There is no language about the provision
in the reports accompanying the bill. See Garcia v. United States, 469 U.S. 70, 76

(1984) ("In surveying legislative history we have repeatedly stated that the
authoritative source for finding the Legislature's intent lies in the Committee
Reports on the bill ***.").

Several lawmakers, including amendment sponsors, made floor
statements supporting and opposing the amendment, but only in the House.
There are no floor statements related to the amendment in the Senate. Some of
-the House floor statements did address criminal prosecutions. For example,
Rep. Sam Farr (D-Calit), a co-sponsor of the amendment, said that "if you are
following State law, you are a legal resident doing your business under State law,
the Feds just can't come In and bust you and bust the doctors and bust the
patient/' 160 Cong. Rec. at H4984 (statement of Rep. Sam Farr),
http://www.gpo.gov/fdsys/pkg/CREC-2014-05-29/pdf/CREC-2014~05-29.pdf.
Rep. Dana Titus (D-Nev.). another co-sponsor, stated: "Physicians in those States
will not be prosecuted for prescribing the substance, and local businesses will
not be shut down for dispensing the same/' 160 Cong. Rec. at H4984 (statement
of Rep. Dana Titus),
http://www.gpo.gov/fdsys/pkg/CREC-2014-05-29/pdf/CREC-2014~05-29.pdf.
And Rep. Barbara Lee (D-Calif.), also a co-sponsor, said: "It is past time for the
Justice Department to stop its unwarranted persecution of medical marijuana
and put its resources where they are needed." 160 Cong. Rec. at H4984
(statement of Rep. Barbara Lee)/
http://www.gpo.gov/fdsys/pkg/CREC-2014-05-29/pdf/CREC-2014~05-29.pdf.
Some opponents of Section 538 observed that it could impede the Department's
efforts to enforce the CSA. See. e.g., 160 Cong. Rec. H4914, H4983 (daily ed.
A fuller compilation of Section 538's legislative history is set forth in an addendum to
-this memorandum.
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May 29, 2014) (statement of Rep. Andy Harris) ("There are two problems with
medical marijuana. First, it is the camel's nose under the tent; and second, the
amendment as written would tie the DEA's hands beyond medical marijuana"),
available
at
http://www.apo,aov/fdsvs/pka/CREC-2014-05"29/pdf/CREC-2014-05-29.pdf: id,
(statement of ReD. John FleminQl {amyLna that although the amendment
"wouldn't change the law, it would just make it difficult, if not impossible, for the
DEA and the Department of Justice to enforce the law").
These floor statements are inconsistent with the text of Section 538 and
with the Department's position on the construction and scope of Section 538.
We should argue that the floor statements of a handful of legislators in a single
House of Congress are not sufficiently authoritative to overcome the best
reading of the text. We should also argue that the isolated statements of the two

House members who opposed the bill do not shed light on the meaning of the
provision. See She// Oil Co. v. fowa Dept. of Revenue, 488 U.S. 19. 29 (1988)
("This Court does not usually accord much weight to the statements of a bill's
opponents. '[T]he fears and doubts of the opposition are no authoritative guide
to the construction of legislation"') (quoting Gulf Offshore Co. v. MobH OH Corp.,
453 U.S. 473. 483 (1981)); NLRB v. Fruit & Vegetable Packers & Warehousemen,

Local 760, 377 U.S. 58, 66 (1964) ("[W]e have often cautioned against the danger,
when interpreting a statute, of reliance upon the views of its legislative
opponents. In their zeal to defeats bill, they understandably tend to overstate its
reach. The fears and doubts of the opposition are no authoritative guide to the
construction of legislation.") (internal quotation marks omitted); NRDC v. EPA,

526 F.3d 591, 604-605 (9th Cir. 2008) (same).

Prior to passage of the appropriations bill, the Department provided Congress with
informal talking points addressing the amendment introduced by Rep. Rohrabacher

(which became Section 538). The talking points were consistent with the approach
taken in this memorandum, with the exception that they warned that in states that
permitted recreational marijuana. Rep. Rohrbacher's amendment could, "in effect, limit
or possibly eliminate the Department's ability to enforce federal law in recreational
marijuana cases as well." This suggestion, which was intended to discourage passage
of the rider, does not reflect our current thinking. We do not read Section 538 as

placing any limitations on our ability to investigate and prosecute crimes involving
recreational marijuana.

3. No Repeal of the CSA
Defendants may argue that Section 538 repeals the CSA's prohibitions on
the manufacture, distribution, or possession of marijuana for medicinal
purposes. It does not.

Congress did not explicitly repeal any provision of the CSA in Section 538.
In Posadas v. National City Bank, the Supreme Court held that "the intention of
the legislature to repeal must be clear and manifest/' 296 U.S. 497. 503 (1936).
Congress does not mention the CSA in Section 538. and lawmakers did not
mention the CSA in their floor statements. See United States v. Batchefder, 442

U.S. 114, 120 (1979) (legislative history demonstrated no intention to alter the
terms of another statute).
If it is not clear that Congress intended to repeal a statute, it may be
impliedly repealed only if the two statutes are irreconcilable. Morton v. Mancari,
417 U.S. 535, 550 (1974) ("In the absence of some affirmative showing of an
intention to repeal, the only permissible justification for a repeal by implication is
when the earlier and later statutes are irreconcilable"). Legislative intent to
repeal must be manifest in the '"positive repugnancy between the provisions/"
United States v. Borden Co., 308 U.S. 188,199 (1939) (quoting Posadas, 296 U.S.
at 504); see also Posadas. 296 U.S. at 503 ("repeals by implication are not
favored"). Section 538 and the CSA are not irreconcilable. Whatever Section 538
means, it does not bar criminal prosecutions in non-medical marijuana states,
and in the listed states, it does not bar prosecutions of individuals whose
activities are not expressly authorized by state law. Moreover, Section 538
expires at the end of the fiscal year. The CSA and Section 538 are thus "fully
capable of coexisting." Batchefder, 442 U.S. at 122.
4. RuleofLenity
The rule of lenity does not apply in construing Section 538. Lenity applies
only to statutes that create crimina! liability. See United States v. Santos. 553
U.S. 507, 514 (2008) ("The rule of lenity requires ambiguous crimina/ laws to be
interpreted in favor of the defendants subjected to them.") (emphasis added);

SkiHlng v. United States, 561 U.S. 358, 410 (2010) ("ambiguity concerning the
ambit of crimfnal statutes should be resolved in favor of tenity") (internal
quotation marks omitted) (emphasis added). Section 538 Is an appropriations
provision, not a criminal statute. Even on the broadest reading, it would not
make conduct in violation of the CSA lawful; rather, it would at most bar the
federal government from prosecuting certain offenses. Thus the principles
animating the rule of tenity are inapposite. See United States v. Gradwefl, 243

U.S. 476. 485 (1917) (ienity is based on princ/pfe that "before a man can be
punished as a crimina/ under the federal faw his case must be plainly and
unmistakably within the provisions of some statute") (internal quotation marks
omitted).

II. Prosecutors Should Not Argue That Criminal Defendants Lack Standing to
Challenge a Prosecution Based on Section 538.
A party's standing to raise a claim is a threshold jurisdictional question
applicable to both civil and criminal cases. See, e.g., Bond v. United States. 131

S. Ct.2355, 2366 (2011); Whftmore v. Arkansas, 495 U.S. 149,155 (1990). "[T]he
gist of the question of standing" is whether a litigant has "such a personal stake
in the outcome of [a] controversy as to assure that concrete adverseness which
sharpens the presentation of issues upon which the court so largely depends for
illumination." Baker v. Carr, 369 U.S. 186, 204 (1962). Although prosecutors
should argue that Section 538 does not affect criminal prosecutions or civil
enforcement or forfeiture actions, they should not argue that defendants lack
standing to raise a Section 538 claim.
The question of standing involves constitutional and prudential
considerations. Article Ill's limitation of judicial power to cases and
controversies requires that a litigant have suffered "a concrete and particutarized
injury" that is "fairly traceable" to the defendant's action and that is likely to be
redressed by a decision in her favor. Massachusetts v. EPA, 549 U.S. 497, 517

(2007); Luj'an v. Defenders of Wlfdfffe, 504 U.S. 555, 560-561 (1992). The
defendant in a criminal prosecution or a civil enforcement or forfeiture action will
almost always satisfy these constitutional requirements. Once the government
has initiated a prosecution or enforcement action, "Article III does not restrict the

[defendant's] ability to object to relief being sought at [his] expense" and has "no
bearing" on the defendant's "capacity to assert defenses" to his conviction or
sentence. Bond v. United States, 131 S. Ct. 2355. 2361-2362 (2011); of. Spencer
K Kemna, 523 U.S. 1, 7 (1998) (noting that a criminal conviction "always satisfies
the case-or-controversy requirement"). A criminal prosecution or enforcement or

forfeiture action under the CSA satisfies Article Ill's injury and traceabitity
requirements, and a decision in defendants' favor {ie., that Section 538
precludes the government from continuing to prosecute certain CSA offenses)
would afford them relief.
There are also several "prudential" standing requirements: (1) the litigant
must assert his own rights and interests and not -those of a third party; (2) federal

courts should "refrain[] from adjudicating abstract questions of wide public
significance" and "generalized grievances," which are "most appropriately
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addressed in the representative branches" of government; and (3) the litigant
must "fall within the zone of interests to be protected or regulated by the
statute*** in question." Vaffey Forge Christian Coffege v. Am. United for
Separation of Church and State, fna, 454 U.S. 464, 474-475 (1982) (internal
quotation marks omitted); see Bond, 131 S. Ct. at 2362 (criminal defendants
must satisfy prudential standing requirements). None of the prudential limits on
standing appear to apply here.
This inquiry, however, is inextricably intertwined with the merits of a
defendant's claim under Section 538. Cf. Bond. 131 S. Ct at 2362 (noting that
questions of prudential standing and statutory causes of action may be "closely
connected" and "sometimes identical") (quoting Steel Co. v. Citizens for Better
Env't 523 U.S. 83. 96-97 & n.2 (1998)). The government would gain no
advantage from framing the statutory interpretation issue as a threshold
jurisdictional question rather than one that requires a determination on the
merits. Federal courts are generally reluctant to deny standing to criminal
defendants who seek to challenge their prosecutions as ultra vires. See, e.g.,
Bond. 131 S. Ct. at 2366-2367 (defendant has standing to argue that conviction
violated principles of federalism under Tenth Amendment); United States v.
Munoz-Flores, 495 U.S. 385, 394-396 (1990) (defendant has standing to raise
separation-of-powers challenge to special assessment under Constitution's
Origination Clause). Courts have also recognized that individuals have standing
to seek redress under statutory appropriations provisions that would likely inure
to their benefit. See/ e.g.. Clinton v. City of New York, 524 U.S. 417, 430-431

(1998) (approving municipal and private-party standing to challenge Presidents
exercise of line-item veto to cancel appropriations provision); cf. Train v. City of
New York, 420 U.S. 35, 43-49 (1975) (rejecting President's authority to refuse to
spend appropriated funds In context of sui-t brought by private parties, without
questioning standing). Prosecutors may, and should, avoid litigating these
questions by focusing on the merits of defendants' challenges under Section
538.7

III. Prosecutors Should Argue In the Alternative That, Even Assuming Section
538 Applies to Criminal Prosecutions, a Particular Defendant Has Not Carried His
Burden of Showing That the Prosecution Will Prevent the State from
Implementing Its Medical Marijuana Laws.
By its terms. Section 538 does not bar federal prosecution where a
defendant's conduct is not authorized by State law, because the conduct would
Different standing and justiciability concerns may arise in civil cases, particularly if
individuals who have not been indicted seek declaratory or injunctive relief from
possible prosecution under the CSA in tight of Section 538. U.S. Attorney's Offices
should consult with Jody Hunt, Director, Federal Programs Branch, if such issues arise.
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not be consistent with the State's efforts to implement its medical marijuana
laws. This should be our primary argument where applicable. Moreover,
prosecutors should argue that the defendant bears the burden of showing that
his conduct was authorized by State law and that his prosecution will prevent the
State from implementing its medical marijuana laws.
Section 538 does not alter the elements of a CSA offense or provide for an
affirmative defense that negates any particular element. Accordingly, the
defendant should bear the burden of proving that he is entitled to relief under
Section 538. See, e.g.. Smith v. United States, 133 S. Ct. 714. 719 (2013)
(defendant bears burden of establishing date of his withdrawal from conspiracy,
because date goes to statute of limitations and does not negate element of the
offense); Id. at 720 ("A statute-of-limitations defense does not call the criminality
of the defendant's conduct into question, but rather reflects a policy judgment by
the legislature that the lapse of time may render criminal acts ill suited for
prosecution"). Moreover, whether the defendant has satisfied his burden is a
question to be addressed pretrial by the judge because it pertains to the
government's authority to proceed, and is not properly a question for the jury
because it does not go to guilt or innocence. Indeed, because Section 538 limits
funding but does not prohibit or authorize conduct, it presents no triable issue
for the jury. At most, the statute bars the government prospectiveiy from
spending appropriated funds on actions that would prevent the State from
implementing its medical marijuana laws. Notably, it provides no remedy for the
defendant in the criminal case if funds are spent in violation of Section 538
(although a violation of the section would constitute a violation of the
Antideficiency Act, which carries administrative and sometimes criminal
penalties). Accordingly, if the indictment was returned prior to December 16,
2014, the only remedy a defendant should be able to seek is a stay until the
funding bar expires, on the ground that the Indictment was ultra vires and thus
void ab initi'o.

Our conclusion that the defendant bears the burden of proof rests on the
plain language of the statute, which does not place the burden on the
Department of Justice. Compare Gonzales v. 0 Centro Espirfta Beneficente

Uniao Do Vegetaf, 546 U.S. 418, 424 (2006) (Religious Freedom Restoration Act
explicitly places burden on government of demonstrating that prohibiting use of
controlled substance in religious ceremony represents the least restrictive
means of advancing a compelling government interest); 42 U.S.C. §2000bb-1.
Moreover, the defendant is in the best position to explain why his conduct is
authorized by State law, and why his federal prosecution will prevent the
A lengthy stay could lead to violations of the Speedy Trial Act and the Sixth
Amendment right to a speedy trial.
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implementation of State law. For example, the defendant can produce proof, if
any, that he has complied with State licensing requirements, and he can best
explain how his cultivation or distribution of marijuana is integral to the State's
implementation of its medical marijuana laws. In addition, because the
defendant is attempting to thwart a lawful CSA prosecution on a ground
unrelated to his guilt or innocence, as the moving party, he should bear the

burden of proof. United States v. VfHareaf. 707 F3d 942, 953 (8th Cir. 2013)
(defendant bears burden on motion to dismiss for speedy trial violation); cf. INS
v. Abudu, 485 U.S. 94 (1988) (movant bears burden on motion to reopen
deportation proceeding, just as movant bears burden on new trial motion).
Testimony or evidence offered by a defendant in attempting to meet this burden

will not be available for use against the defendant at trial on the question of guilt
or innocence. Cf, Simmons v. United States, 390 LLS. 377, 389-394 (1968)
("when a defendant testifies in support of a motion to suppress evidence on
Fourth Amendment grounds, his testimony may not thereafter be admitted
against him at trial on the issue of guilt unless he makes no objection"). Note
that because Section 538 refers only to State law, it should not be sufficient that
the defendant has complied with a local ordinance unless that compliance, in
turn, makes him compliant with State law.
Even under its broadest reading, Section 538 should not bar the
government from participating in post-conviction appeals or collateral review of a
conviction and sentence that have already been memorialized in a judgment. By
its terms, Section 538 bars the prospective expenditure of funds to prevent
implementation of State medical marijuana laws. It does not purport to unwind
past enforcement actions.

IV. The Department Cannot Avoid Section 538's Funding Prohibition by Using
Funds from Another Source or Personnel from Another Department or
Agency.

Assuming that Section 538 prohibits the use of the Department's 2015
appropriations to fund federal prosecutions and civil enforcement and forfeiture
proceedings, the question remains whether we can avoid Section 538's effects
by using funds from another source or staffing the case with attorneys from
another Department or Agency. The short answer is no. There is no other
funding source that can cover the salaries incurred by Department attorneys
prosecuting federal offenses or civil enforcement of forfeiture actions and only
Department of Justice attorneys may conduct such litigation.
Article H, Section 3 of the Constitution "imposes on the President the duty
to 'take Care that the laws be faithfully executed.'" United States v.
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Vafenzuela-Bernaf, 458 U.S. 858, 863 (1982). The Take Care Ciause places in the
Executive Branch "the exclusive authority and absolute discretion whether to
prosecute a case" United States v. Nixon. 418 U.S. 683, 693 (1974). See also
Batcheicfer. 442 U.S. at 124 ("Whether to prosecute and what charge to file or
bring before a grand jury are decisions that generally rest with the prosecutor's
discretion"); Bordenkircher v. Hayes. 434 U.S. 357,364 (1978) (same).
Congress, in turn, has directed that, "[e]xcept as otherwise authorized by
law, the conduct of litigation in which the United States, an agency, or officer
thereof is a party, or is interested, and securing evidence therefor, is reserved to
the officers of the Department of Justice, under the direction of the Attorney
General." 28 U.S.C. §516. Although Congress has given a few specialized
agencies limited authority to litigate civil matters within their sphere, it has not
done so with respect to our criminal laws. And even when non-DOJ attorneys
appear as "special attorneys" "to assist in prosecuting Federal offenses," they are
there only "to assist United States attorneys"; they do not supplant them. See 28
U.S. a §543. See also The Confiscat/on Cases, 74 U.S. 454. 458-459 (1869)
("public prosecutions" and civil suits "for the benefit of the United States" are
"subject to the direction, and within the control of, Attorney-General"). Because
the special attorney would be supervised by an attorney paid by the Department
of Justice's 2015 appropriation, the use of a special attorney will not move "the
case outside the coverage of Section 538.
Nor can the President transfer funds appropriated to another Department
or agency to the Department of Justice for use in prosecuting marijuana
offenses. The Appropriations Clause, U.S. Const., Art. 1, § 9, d. 7, provides that

"[n]o money shall be drawn from the Treasury, but in Consequence of
Appropriations made by Law" The President would violate the Appropriations
Clause by moving funds in the United States Treasury without congressional
authority. See Office of Personnel Management v. Richmond, 496 U.S. 414, 416

(1990) ("payments of funds from the Federal Treasury are limited to those
authorized by statute").
Under current policies, the Department will not use the Assets Forfeiture
Fund to pay the salaries of our prosecuting attorneys. To be sure, the Assets
Forfeiture Fund is available to the Attorney General "without fiscal year limitation"
for specified "law enforcement purposes" 28 U.S.C. §524(c)(1). Those
specified services do not explicitly include personnel expenses of a government
employee, and, as a matter of policy, the Attorney General will not pay salary and
See, e.g.,15 U.S.C. § 78u (Securities and Exchange Commission); 15 U.S.C. §717t-1

(Federal Energy Regulatory Commission); 29 U.S.C. §1132 (Department of Labor); 52
U.S.C. §30106(b)(1) (Federal Election Commission).
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benefits from the fund without an affirmative waiver. Moreover, the Attorney

General will not use the fund to pay "[e]xpenses that are expressly limited by
statute." See The Attorney General's Guidelines on Seized and Forfeited Property

(July 1990), https;//cats.doj.gov/sites/afmlo/policies/
Policies/AG_Guidelines.pdf; see also, e.g., (9-118.725, VII.B.5 (the Fund may be
used to pay for training related to the asset forfeiture program); 9-118.725,
VII.B.6 (the Fund may be used for certain investigative expenses); 9-118.740,
VII.D (the Fund may not be used for personnel expenses or other listed
expenses); 9-118.742, VII.D.2 (the Fund generally may not be used to pay claims
of unsecured creditors)).

V. A Case Should Not Proceed Without Department of Justice
Representation.
At least one court has asked whether it may sentence an already-convicted
defendant without participation by the Department of Justice. We should
respond no. The Department represents the interests of the United States at
sentencing, and advocates for a just punishment that takes into account the

need to protect the public and to deter future wrongdoing. See Rule 32(4)(A)(iii)
(before imposing sentence, court must "provide an attorney for the government
an opportunity to speak equivalent to that of the defendant's attorney"). The
Department also has a right to object to findings and conclusions in the
presentence report. See Fed. /?. Cr/m. P. 32(i) (court must "give to the defendant
and an attorney for the government a written summary of*** any information
excluded from the presentence report*** and give them a reasonable
opportunity to comment on that information"). The government's adversarial role
cannot be replicated by the probation officer or a judicial law derk. Moreover, if
the government is dissatisfied with the sentence, ft will not be able to vindicate
its interests on appeal unless it has participated in the district court and
preserved its claims.
The government also has strong participatory interests on direct appeal, or
later on a collateral attack. The government has an interest in advocating for a
particular legal position, and in identifying the appropriate facts from the record
that best support its position. Even where the government elects to concede
error and aligns itself with the defendant, it has a right to present that view to the
court. The government does not lose its stake in the proceeding by conceding
error. Instead, a court troubled by the lack of an adversary can appoint counsel
to defend the Judgment as an am/cus-, the amicus, however, does not displace the
Executive Branch, See, e.g., Dorsey v. United States, 132 S. Ct. 2321 (2012)
(appointing private counsel to defend the judgment as amicus curiae where
government conceded application of Fair Sentencing Act), if the appeal
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proceeds without the government, there will be no opportunity to reassess
prosecutorial policies, or to ask a court to vacate a conviction and dismiss an
indictment where the Department determines in retrospect that a particular
prosecution should not have been brought. See Rinaldi v. United States, 434 U.S.
22 (1977) (court of appeals abused its discretion in denying government's
motion to vacate conviction and dismiss indictment as violative of DOJs
successive-prosecution policy); Fed. R. Crim. P. 48(a) (government may dismiss
an indictment "with leave of court").
Section 538 also should not be read to bar the Department from defending
a conviction obtained prior to its enactment. Section 538's terms prohibit
prospective interference with State medical marijuana laws: "None of the funds
made available in this Act to the Department of Justice may be used * * * to

prevent [the listed] States from implementing their own State laws that authorize
the use. distribution, possession, or cultivation of medical marijuana." The
statute does not purport to reach back and nullify past investigations and
prosecutions. If, however, an indictment was returned prior to December 16,
2014, and the district court finds that prosecution of the pending charges would
prevent the State from implementing its medical marijuana laws, prosecutors
should report the adverse decision to the Criminal Division's Appellate Section so
that the Solicitor General can determine whether to seek appellate review, or,
alternatively, whether the government should move to dismiss the indictment or
ask the court to stay proceedings until Section 538's funding restriction expires.
Finally, the Department is permitted to use appropriated funds to pay for
attorneys -to litigate the meaning and effect of Section 538, even if a court
ultimately rules that the Department cannot continue to prosecute a case. The
Department's litigation efforts in opposition to a Section 538 motion do not
prevent implementation of a State law but relate to the meaning of a federal
statute. The situation is analogous to the principle that a federal court always
has jurisdiction to decide whether it has jurisdiction. See United States v. Ruiz,

536 U.S. 622, 628 (2002) (citing United States v. United Mine Workers of America,
330 U.S. 258, 291 (1947)); Armstrong v. Armstrong, 350 U.S. 568, 574 (1956).
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Deputy AttomoyTjeneral

SUBJECT:

Guidance Regarding the Ogden Memo in Jurisdictions
Seeking to Authorize Marijuana for Medical Use

Over the last several months some of you have requested the Department s assistance in
responding to inquiries from State and local governments seeking guidance about the
Department's position on enforcement of the Controlled Substances Act (CSA) in jurisdictions
that have under consideration, or have implemented, legislation that would sanction and regulate
the commercial cultivation and distribution of marijuana purportedly for medical use. Some of
these jurisdictions have considered approving the cultivation of large quantities of marijuana, or
broadening the regulation and taxation of the substance. You may have seen letters responding
to these inquiries by several United States Attorneys. Those letters are entirely consistent with
the October 2009 memorandum issued by Deputy Attorney General David Ogden to federal
prosecutors in States that have enacted laws authorizing the medical use of marijuana (the
"OgdenMemo").

The Department of Justice is committed to the enforcement of the Controlled Substances
Act in all States. Congress has determined that marijuana is a dangerous drug and that the illegal
distribution and sale of marijuana is a serious crime that provides a significant source of revenue
to large scale criminal enterprises, gangs, and cartels. The Ogden Memorandum provides
guidance to you in deploying your resources to enforce the CSA as part of the exercise of the
broad discretion you are given to address federal criminal matters within your districts.
A number of states have enacted some form of legislation relating to the medical use of
marijuana. Accordingly, the Ogden Memo reiterated to you that prosecution of significant
traffickers of illegal drugs, including marijuana, remains a core priority, but advised that it is
likely not an efficient use of federal resources to focus enforcement efforts on individuals with
cancer or other serious illnesses who use marijuana as part of a recommended treatment regimen
consistent with applicable state law, or their caregivers. The term "caregiver" as used in the

memorandum meant just that: individuals providing care to individuals with cancer or other
serious illnesses, not commercial operations cultivating, selling or distributing marijuana.
The Department's view of the efficient use of limited federal resources as articulated in
the Ogden Memorandum has not changed. There has, however, been an increase in the scope of

Memorandum for United States Attorneys Page 2
Subject: Guidance Regarding the Ogden Memo in Jurisdictions
Seeking to Authorize Marijuana for Medical Use

commercial cultivation, sale, distribution and use of marijuana for purported medical purposes.
For example, within the past 12 months, several jurisdictions have considered or enacted
legislation to authorize multiple large-scale, privately-operated industrial marijuana cultivation
centers. Some of these planned facilities have revenue projections of millions of dollars based
on the planned cultivation of tens of thousands ofcannabis plants.
The Ogden Memorandum was never intended to shield such activities from federal
enforcement action and prosecution, even where those activities purport to comply with state
law. Persons who are in the business of cultivating, selling or distributing marijuana, and those
who knowingly facilitate such activities, are in violation of the Controlled Substances Act,
regardless of state law. Consistent with resource constraints and the discretion you may exercise

in your district, such persons are subject to federal enforcement action, including potential
prosecution. Slate laws or local ordinances are not a defense to civil or criminal enforcement of

federal law with respect to such conduct, including enforcement of the CSA. Those who engage
in transactions involving the proceeds of such activity may also be in violation of federal money
laundering statutes and other federal financial laws.
The Department of Justice is tasked with enforcing existing federal criminal laws in all
states, and enforcement of the CSA has long been and remains a core priority.
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FROM: James M. Cole — -^'c^ ( • \

Deputy Attorney General
SUBJECT: Guidance Regardins Marijuana Enforcement

In October 2009 and June 2011, the Department issued guidance to federal prosecutors
concerning marijuana enforcement under the Controlled Substances Act (CSA). This
memorandum updates that guidance in light of state ballot initiatives that legalize under state law
the possession of small amounts of marijuana and provide for the regulation of marijuana
production, processing, and sale. The guidance set forth herein applies to all federal enforcement
activity, including civil enforcement and criminal investigations and prosecutions, concerning
marijuana in all states.
As the Department noted in its previous guidance. Congress has determined that
marijuana is a dangerous dmg and that the illegal distribution and sale of marijuana is a serious
crime that provides a significant source of revenue, to large-scale criminal enterprises, gangs, and
cartels. The Department of Justice is committed to enforcement of the CSA consistent with
those determinations. The Department is also committed to using its limited investigative and
prosecutorial resources to address the most significant threats in the most effective, consistent,
and rational way. In furtherance of those objectives, as several states enacted laws relating to the
use of marijuana for medical purposes, the Department in recent years has focused its efforts on
certain enforcement priorities that are particularly important to the federal government:
• Preventing the distribution of marijuana to minors;
• Preventing revenue from the sale of marijuana from going to criminal enterprises, gangs,
and cartels;
• Preventing the diversion of marijuana from states where it is legal under state law in
some form to other states;
• Preventing state-authorized marijuana activity from being used as a cover or pretext for

the trafficking of other illegal drugs or other illegal activity;
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• Preventing violence and the use of firearms in the cultivation and distribution of
marijuana;

• Preventing drugged driving and the exacerbation of other adverse public health
consequences associated with marijuana use;
• Preventing the growing of marijuana on public lands and the attendant public safety and
environmental dangers posed by marijuana production on public lands; and
* Preventing marijuana possession or use on federal property.
These priorities will continue to guide the Department's enforcement of the CSA against
marijuana-related conduct. Thus, this memorandum serves as guidance to Department attorneys

and law enforcement to focus their enforcement resources and efforts, including prosecution, on
persons or organizations whose conduct interferes with any one or more of these priorities,
regardless of state law.
Outside of these enforcement priorities, the federal government has traditionally relied on
states and local law enforcement agencies to address marijuana activity through enforcement of
their own narcotics laws. For example, the Department of Justice has not historically devoted
resources to prosecuting individuals whose conduct is limited to possession of small amounts of
marijuana for personal use on private property. Instead, the Department has left such lower-level
or localized activity to state and local authorities and has stepped in to enforce the CSA only
when the use, possession, cultivation, or distribution of marijuana has threatened to cause one of
the harms identified above.
The enactment of state laws that endeavor to authorize marijuana production,
distribution, and possession by establishing a regulatory scheme for these purposes affects this
traditional joint federal-state approach to narcotics enforcement. The Department's guidance in
this naemorandum rests on its expectation that states and local governments that have enacted
laws authorizing marijuana-related conduct will implement strong and effective regulatory and
enforcement systems that will address the threat those state laws could pose to public safety,
public health, and other law enforcement interests. A system adequate to that task must not only
contain robust controls and procedures on paper; it must also be effective in practice.
Jurisdictions that have implemented systems that provide for regulation of marijuana activity

These enforcement priorities are listed in general terms; each encompasses a variety of conduct
that may merit civil or criminal enforcement of the CSA. By way of example only, the
Department s interest in preventing the disbribution of marijuana to minors would call for
enforcement not just when an individual or entity sells or transfers marijuana to a minor, but also
when marijuana trafficking takes place near an area associated with minors; when marijuana or
marijuana-infused products are marketed in a manner to appeal to minors; or when marijuana is
being diverted, directly or indirectly, and purposefully or otherwise, to minors.
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must provide the necessary resources and demonstrate the willingness to enforce their laws and
regulations in a manner that ensures they do not undermine federal enforcement priorities,
In jurisdictions that have enacted laws legalizing marijuana in some form and that have
also implemented strong and effective regulatory and enforcement systems to control the
cultivation, distribution, sale, and possession of marijuana, conduct in compliance with those
laws and regulations is less likely to threaten the federal priorities set forth above. Indeed, a
robust system may affirmatively address those priorities by, for example, implementing effective
measures to prevent diversion of marijuana outside of the regulated system and to other states,
prohibiting access to marijuana by minors, and replacing an illicit marijuana trade that funds
criminal enterprises with a tightly regulated market in which revenues are tracked and accounted
for. In those circumstances, consistent with the traditional allocation of federal-state efforts in
this area, enforcement of state law by state and local law enforcement and regulatory bodies
should remain the primary means of addressing marijuana-related activity. If state enforcement
efforts are not sufficiently robust to protect against the harms set forth above, the federal
government may seek to challenge the regulatory structure itself in addition to continuing to
bring individual enforcement actions, including criminal prosecutions, focused on those harms.
The Department's previous memoranda specifically addressed the exercise of
prosecutorial discretion in states with laws authorizing marijuana cultivation and distribution for
medical use. In those contexts, the Department advised that it likely was not an efficient use of
federal resources to focus enforcement efforts on seriously ill individuals, or on their individual
caregivers. In doing so, the previous guidance drew a distinction between the seriously ill and
their caregivers, on the one hand, and large-scale, for-profit commercial enterprises, on the other,

and advised that the latter continued to be appropriate targets for federal enforcement and
prosecution. In drawing this distinction, the Department relied on the common-sense judgment
that the size of a marijuana operation was a reasonable proxy for assessing whether marijuana
trafficking implicates the federal enforcement priorities set forth above.
As explained above, however, both the existence of a strong and effective state regulatory
system, and an operation's compliance with such a system, may allay the threat that an
operation's size poses to federal enforcement interests. Accordingly, m exercising prosecutorial
discretion, prosecutors should not consider the size or comraercial nature of a marijuana
operation alone as a proxy for assessing whether marijuana trafficking implicates the
Department's enforcement priorities listed above. Rather, prosecutors should continue to review
marijuana cases on a case-by-case basis and weigh all available information and evidence,
including, but not limited to, whether the operation is demonstrably in compliance with a strong
and effective state regulatory system. A marijuana operation's large scale or for-profit nature
may be a relevant consideration for assessing the extent to which it undermines a particular
federal enforcement priority. The primary question in all cases - and in all jurisdictions - should
be whether the conduct at issue implicates one or more of the enforcement priorities listed above.
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As with the Department's previous statements on this subject, this memorandum is
intended solely as a guide to the exercise of investigative and prosecutorial discretion. This
memorandum does not alter in any way the Department's authority to enforce federal law,
including federal laws relating to marijuana, regardless of state law. Neither the guidance herein
nor any state or local law provides a legal defense to a violation of federal law, including any
civil or criminal violation of the CSA. Even in jurisdictions with strong and effective regulatory
systems, evidence that particular conduct threatens federal priorities will subject that person or
entity to federal enforcement action, based on the circumstances. This memorandum is not
intended to, does not, and may not be relied upon to create any rights, substantive or procedural,
enforceable at law by any party in any matter civil or criminal. It applies prospectively to the
exercise ofprosecutorial discretion in future cases and does not provide defendants or subjects of
enforcement action with a basis for reconsideration of any pending civil action or criminal
prosecution. Finally, nothing herein precludes investigation or prosecution, even in the absence
of any one of the factors listed above, in particular circumstances where investigation and
prosecution otherwise serves an important federal interest.
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